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- L UNILATI -
445 12" Street, SW, Room TW-A325 R e Tt SECRETARY
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Re Oral £x Parte Presentation - CC Docket No 02-33

Dear Ms Dortch.

On Wednesday, August 20, 2003, Donna N Lampert and the undersigned, both of
Lampert & O’Connor, P.C , on behalf of AOL Timc Wamer Inc., met with Simon Wilkie and
Scott Marcus of the Office of Stratcgic Planning and Policy Analysis regarding the above-
referenced docket

During the meeting, we slated that reclassification of wireline broadband
tclecommunications services under Title | presents sigmificant legal risks and uncertainty We
cxplained that nformation service providers rely on the continuing availability of a Tutle 1
ramework to deter and prevent anticompetitive conduct, including price and service quality
discrimination We urged the FCC to acl so as to minimize legal and regulatory uncertanty,
which would chill informauon service deployment, mnovation and investment We discussed
the attached proposal (o streamline Title 11 regulation and we agreed to provide the attached chart
describing the current Computer Inquurv requirements, both of which have been previously filed

with the Commuission .

Pursuant to Section 1 1206(b) of the Comnussion’s rules, two copies of this letter are
bemng provided to you for inclusion i the public record of this docket. Should you have any

qucshions, please do not hesitate to contact me

- Herely, ::){W_

-—Linda L. Kent
Counsel for AOL Time Warner Inc.

Attachments

cc Simon Wilkie ‘ O 7L Z

Scott Marcus L n - -



PROPOSAL TO STREAMLINE TiTLE I REGULATION
OF BOC ADVANCED SERVICES
TO PROMOTE DNIVERSE INFORMATION SERVICES

Proposed Title 11 ISP Access Rule: New Section 64.702(c)

64 702(c) Fach Bell Operating Company (including any affihate)theremnafter "BOC") shall
provide access 10 1ts gh-speed nermork to enhanced and information service providers

("ISPs”) n the following manner

ey decess ta Transmission Services and Capabilities

Each BOC shall offer 1o all ISPs, whether affiliated or unaffiliated, all of us high-speed
netw ork transmission seivices and capabilities on just, reasonable and
nondiscripuiatory rates, terms, and condiions  Such offerings shall be separate from
am other BOC services, mcluding enhanced or information services

(2) Transparenc)

(4) With respect 1o the rates, terms and conditions of the network transmission
services and capabilinies used by or made av arlable to any ISP, each BOC
shall

(1) File an interstare tariff with the Commssion describing
such rates, terms, and condinions, or
(11) Post on 1ts publicly available Internet website, in an
accessible and easy 1o understand format, current and
specific imformarion describing such rates, terms and
condiions
(B} If a BOC enters mio an individual contract with an ISP for high-speed
serorh transmision senices and capabilines, then the BOC shall tariff or
post on s publich ayanlable Internet website, in an accessible and easy to
undersiand format, the following mformation

{1) the term (including renev al option) of the contract,

(11) a description of the high-speed nerwork transmission
senvices and capabilinies provided under contract,

(i) mnunum volume conmiments and price for each of the
high-speed nerwork transmussion services and capabilities,
as well as volume discounts, and

(v all viher classifications, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance writen notice to all purchasing 1SPs,
¢ luchng notice v onail, of amv changes 1o the rates, reyms, and conditions
of eny of the BOC's lngh-speed network rransmission services and
capabiives  In the pvent the BOC seeks io discontinue any Service or
capabilny used by an ISP, such written notice shall be not less than 120 days

privr 1o the propoced disc ontimuance
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(3 Access o New Transmission Services and Capabidities

(A) An ISP may request mm writing that a BOC provide access to new network
rransmission services and capabilities on just, reasonable and
nondiscrinnnatory rares, rerms, and condiions

(B) Where the ISP mahes such a reasonable request, the BOC shall offer such
access witlun 90 davs, unless the Commussion extends such time where the

BOC, upon pernion, demonsirates good cause
(C) The BOC shall have 15 dm s 1o respond i writing to the requestnng ISP, and

such response shall describe either
(1) how the BOC will offer the requested access within 90
davs of the request, or
(11) the specific basis Jor the BOC's posinion that the requested
access s not technically feasible or economically
reasonable

{(4) Defimnons For purposes of this subsection (c)

“Transnssion services and capabiliies” shall mclude, without muation, the BOC'’s
transnussion or lelecomminticanons componenis or lines, switching and routing
components, o1 dering and operations support systems (“OSS”), signaling, and other

nemorkjun('nom or feainres
“High-specd nerwork ™ means a netvwork offering transmission rates of more than 200

Kbps in at least one direction

Proposed New Rule For Enforcement of ISP Access 8§81 737

81 737 ISP Complaints Regardmg Rule Secnion 64 702(c)
(a) Where a complaint alleges aviolanion of FCC Rule Section 64 702(c), the following
additional procedures shall also apply

(1) Jinats Answer, the Defendant shall state clearly and precisely all information
i 1s possession, mcluding data compilations (e_g . records of OSS configuranions,
ordering processes, duta on specific orders or maintenance records, etc.), and produce
and serve on Complamant and the FCC all such mformanon, mciuding copies of all
contracts or arcangements for kigh-speed network transmission sermvices and capabiles,
thar mav be relevant 1o the alleged violation of FCC Rule § 64 702(c)

(2) If the BOC has not maintained records or other daia for the Bureau 1o
resolve fully the alleged violation of FCC Rule § 64 702(c) or if 1 otherwise fails 1o
produce such data m s Answer, then theve shall be a rebutiable presumpnion in the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c)
Complamant may request by monon filed wihin 10 days aﬁer the BOC's Answer an
order that such a rebutiable presumpnion exists in the case, the Bureau shall 1ssue an
arder granting or deming such moton wihin 10 davs afier the nme for filing of the
BOC s vpposition 1o the complamant s monion
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(b) After the 15-dav respunse period has elupsed under FCC Rule §64 702(c)(3), the ISP
miay file a complar with the FCC concerning the BOC's compliance with us “new service”

obligations

fc) Exceptif a complami alleging a violation of FCC Rule § 64 702(c) 1s accepted for
handling on the Acceleraied Docket, the Commission shall 1ssue a wriiten order resolving
amy complaini alleging a violanon of FCC Rule § 64 702(c) within 180 calendar days from

when such complamt 1y accepred for filing.

EXPLANATTON

This rule 1s proposed to streamline regulanon of the former Bell Operating Companies’
(“BOCs™™) wirchine boadband scrvices under Tule 1l of the Communications Act consistent
with the pubhic mierest The proposcd rule presents a sigmficant streamlining of the various and
somenmes overlapping Titie I Computer nquiry obligations for broadband (advanced and/or
high-speed) services that currently apply 1o the BOCs, including all affiliated BOC providers of
telecommumecations  The proposal supplants the current Computer Iiquiry oblhigations for BOC
wirehne broadband <crviees, set forth i myriad FCC orders and preccdent, with a set of Title 11
rules that are deregulatory, simple, flexible and enforceable and that establish clear access for
mmformation service providers (“1SPs™) to BOC advancced services and networks to enable ISPs to
provide a diversity of competrtive mformation services to the public  Further, to assure
enforcement of these streamlined access obligations, the propesal mcludes new procedures, 1n a
new FCC Rule Section 1 737 deseribed below, for handling ISP formal complaints against
BOCs Under the proposed sucamlined Tile 11 rules, ISP access to the wireline broadband
transtmission components of the BOC netw orks would provide the essential framework for a
vibrant information scivices market that willoin turn. lead to a number of proven consumer
henetits, meluding 1obust price and servace compentron among BOC-affihated and unaffihiated

ISPs. ¢reating mnoyation. diversity and demand for broadband services
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Under this approach, the Comnnssion could climnate for wircline broadband services
cunent FCC rule sections 64 702(c) and (d) and the particular requirements set forth in the
Compuier Inquiry precedent. and adopt mstead a stmphfied FCC rule section 64 702 (c)(1)-(4),
sctting forth BOC Tule I obligatons 1 a simple. comprehensible and sircamlined manner.
Morce specifically the proposed rules would chimnate for wireline broadband services a variety
of specific Compuier /1 and Compuier 11 obliganons, stated in various FCC orders, including
certain Comparably Efficient Interconnection (“CEI”) obligations, such as the nine CEI
parameters. Open Network Aichitecture (“ONA™) unbundhing obligatons; CEI proce'dura]
obhigations, such as CEI plun mamienance. reporting, and web-posting; ONA plan maintenance
and prior FCC approval for ONA plan changes. reporung/filing obhgations such as the Annual
ONA Report, Scom-Annual ONA Report, Quarierly Nondiscrimination Report, and Annual
Officer Affidavu, obhgations to landf the Computer 111 basic service clements (“BSEs™) and

basic service access anangements (“BSAs”). and the current rule scction 64,702(c) regarding a

Computer 1l scparate subsidiary

1. NEW SECTION 64.702 (C)
Proposed Title 11 ISP Access Rule: New Section 64.702(¢) (1)
§ 64 702¢(c) Each Bell Operuing Compam (including any affiliate)(heremafier “BOC") shall
provide access to 1ts high-speed network to enhanced and information service providers
(ISPs ") an the following manner

(1) Access to Tranymission Services and Capabihinies Fach BOC shall offer 1o all

ISPs, whether affiliated or unaffiliared, all of ws high-speed network transmission services and
cdpabilities on jusi, reasonable and nondiscrimmatory rates, terms, and condinons  Such
offermgs shall be separate from am other BOC services, ncluding enhanced or information

SEFVIC O
Exvplanation of § 64.702(c)(1):
The proposed Tille 11 rule 1s intended 10 take a broad and “bright-hine” approach for all

15Ps 10 have access 10 the same functionahnes of the BOC wirehne broadband networks.
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mcluding instatlation and mamienance of such functionality, whether used by unaffiliated or
afftliared 1SPs - The relevant definttions tn new § 64 702(c)(4) make clear that associated
functions for ordering. repaining and/or signaling continue to be a key component for
compenhon among JSPs and for rapid deployment to the public, and thus the proposed rule
cnsures openness of the BOC network as well as associated functions, systems and databases

Building on the core Tule 11 obligations of Sections 201(b) and 202(a) of the
Communications Act bainng discrininatory and unreasonable practices, this rule would ensure
that the BOCs provide 1SPs with access that ts not only reasonable, but that is also equal and
nondisciimimatory with the ueatment and access the BOC provides to 1ts own 1SP operations and
1o other 1SPs for broadband services  Thus. for example, 1f a BOC-affihated or preferred ISP has
access 10 electionic OSS, databases, o1 other systems, then the BOC must ensure that competing
1SPs have substanually equivalent access  Further, consistent with nondiscrimination, if BOCs
collocate mformation service equipment of affthated or preferred 1S8Ps, the BOCs would impute
rcasonable transport costs 1 a manne similar to mimnimuzation of transport precedent In
eeneral. the FCC’s Tatle I precedent ncluding information services precedent, would inform
the Comnussion’s mierpretaton and enforcement of the new rule  In this way, all ISPs will have
mdrImum oppottumity to compelte and masimum incentive to create high quality, low price and
valuable services for consumers

As the BOCs imtroducc new broadband services. they must also reasonably offer access
to competing 1SPs and conunue to offer services rehied upon by 1SPs and their cusiomers. ISPs,
for example have deployed substantial gh-speed information services 1o the public relying
upon a dedrcated and rehable connection for the customer. and 1t weould be unieasonable, and a

rule violation. for the BOC 10 discontmnuc or degrade such services
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Proposed Transparency Requirement: New Section 64,702 (¢} ()

(2) Transparency

(A4) With respect 1o the rates, terms and conditions of the network transmission
services and capabilities used by or made available 10 any ISP, each BOC
shall

(1) File an niterstate tariff with the Comnussion describing
such rares, terms, and conditions, or

(i) Poston ns publicly available Interner website, in an
accessible and easy 1o undersiand format, curvent and
wpecific mnformation describing such rates, terms and
condiions

(B) If @ BOC enters nto an individual contract with an ISP for high-speed
network tranmsnussion services and capabiliies, then the BOC shall tartff or

post on s publich availluble Internet website, im an accessible and easy to
understand formar, the following mformation '

(1) the 1erm (mncluding renewal option) of the contract,

(1) a description of the lgh-speed nerwork transmission
services and capabilities provided under contract,

(o) nummum volume commitments and price for each of the
fugh-speed network transinission services and capabilities,
as well as volume discounts, and

(rv)  all other classifications, terms or practices affecting the
comract rare

(C) Fach BOC shali provide advance written notice to all purchasing ISPs,
mcluding nonce by emanl, of any changes to the rates, tevms, and conditions
of any of the BOC’s ngh-speed network transmission services and
capabilires I the event the BOC seeks to discontinue any service or
capability used by an ISP, such written notice shall be not less than 120 days

prior to the proposed discontinuance.

Explanation of § 64.702(c}2):
This subsection of the proposed rule would streamline for wireline broadband services the

Comypirer 11 and Compurer 1] 1equrements that BOCs tanff (with the Commussion and/or state
rczulatory agencies) the elements of the broadband services and instead proposes an allernative
approach o tansparency At the same time. BOCs would sull be required to provide service o
ISPs. ncludmg affiliaied 18Ps on rates, terms and conditions that are transparent and publicly

availuble for all ISP customers and competitors - This rule does not resirict the BOC’s ability to
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cstablish broadband rates or terms that are novel or tailored to the needs of specific classes of ISP
customers. such as low-volume or high-volume arrangements

Under the proposal, the BOC may choose whether to use existing FCC tariffing processes
for BOC wirchine broadband services or to web post rates, terms, and conditions, similar to the
wdy that FCC ules require nondommant interexchange carriers to webpost ther rates, terms and
condiions See 47 C FR §42 10 The rule also makes clear in subsection 64 702(c)(2)}(B) that
m the exent the BOC enters into an individual case basis contract with any ISP for high-speed
network tansmission services and capabilities, 1t must continue 1o make public the basic
paramcters of such contract consistent with requirements govermng contract tariffs today See
47CFR §6155(¢) Thecquirement of prior notice n subsection 64 702(c)(2) to existing 1SP
customers will ensure that ISPs are provided advance information should the BOC intend to
muke changes to the services upon which the ISPs and their customers rely  In addition, given
that 1SPs have deployed significant high-speed information services to the public relying upon
BOC scrvices and capabiliues. thrs sule would require 120 days notice for discontinuance, to
allow the ISP to transition rcasonably to a new service or 10 request continuation of the service
pursuant 1o subscetion 64 702{c}(3)

By 1ts operanion, the rule would require the BOC 10 meet all of 1ts safeguard obligations,
in the case of a rule violation. the Commussion would have authonty 1o order any equitable or
compensatory 1chief. as 1t decems appropriate to remedy the matter.

Proposed New Capabilities Requirement: New Section 64.702(c) (3)

(3 Access to New Transnussion Services and Capabilities

(A) A ISP may request i writing that a BOC provide access to new network
fransmission services and capabilities on jusi, reasonable and
nondiscrimunalon rates, erms and conditions
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(B) Where the (8P imakes such a reasonable request, the BOC shall offer such
daccess wuhin 90 days, unless the Commission eatends such time where the
BOC, upon pennion, demonstrates good cause.

(C) The BOC shall have 15 days to respond in writing 1o the requestuing ISP, and
such response shall describe either

1) how the BOC wall offer the requested access within 90 days of the
reguesi, or

(11} the specific basis for the BOC’s postiion that the requested access
1y nor techmically feasible or economically reasonable

Fxplanation of § 64.702(¢)(3):

To premotce full and 1obust wineline broadband information services competition, with its
proven and clear consumer welfare benefits, the proposed rule ensures that as new services,
capabilitics and funcuonahues emerge consistent with the evohation of technology and network
design, ISPs have continuing acceess so that they can provide mnovative broadband snformation
services to their customers  The rule would also enable ISPs to continue using services that the
BOCs may scck 10 discontinue for their own 1SPs by requesting such access as a “new” service
Once the BOC provides a scrvice pursuant to this subsection, that service would be offered
pursuant to the terms of subscenons 64 702(¢)(1) and (2). requiring just. reasonable and
nondiscriminatory rates, terms and condiions and transparency, to allow all ISPs to avail
themsclves of the offening

The proposed rule would climinate for wireline broadband scrvices the somctimes
complex and cumbersome ONA process. which mcludes ONA plans, ONA plan amendments,
the Annual and Semi-Annual ONA Report, and similar specific requirements that are related to
these obliganions  The proposed rule would also elimmate for wireline broadband services ONA
teportng and other ONA safeguards and. instcad. require a simple process for service requests,

with markciplace negetiatons and enforecable 1SP rights of access
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The ability of unaffiliated ISPs to introduce new information services depends on their
abihty 1o oblain access arrangements that are otherwise not m use specifically by the BOC ISP
While this was a central tenet of the ONA process. the proposed rule greatly simplifies for
wirelme broadband services the former process and regulatory framework Third Computer

Inguiry, Report and Osder, 104 F C C 2d 958, 1064-06 (1986) Thus, ONA plans, amendments,

reporting and record keepimg are not the focus of the new approach If an ISP makes a legitimate
request for a new wirelme broadband service or capability. however, then 11 1s vitally important
for the BOC 10 offer such access n an expeditious manner. since otherwise new broadband
information services will notcach the market and. equally imponant, the BOC ISP could
strategrcally Tumii or delay its use of services or capabilities to prevent competitive new
broadhand scrvices from reachimg consumers. Under this rule, the BOC would be required to
respond 10 1SP requests for new wirceline broadband service transnission services and
capabilities with rcasonable 1ates and terms of service  The night to request and, if necessary,
follow up with an enforcement action would establish a mmmum of regulation and an

cnforceable nght for the miroduction of creative new information services to the American

public

Propased Definitions: New Section 64.702{c) (4)
(4 Definitions For purposes of this subsecnon (c)

“Transmssion semces and capabiiies” shall include, without limitation, the BOC's
(it s s el oF telec ammnenic alions components or ines, switching and routing components,
o1 dering and operations support svsiems (0SS 7), signaling, und other network functions or
Jearures
“High-speed network”
Kbps i at least one direction

Fxplanation of § 64.702(c)(4):
The detimmons of the proposed rule are designed 10 encompass for wireline broadband

means a neiwork offermg iransmmssion rates of more than 200

offermgs the type of funcuionalinies. services and capabilites referenced throughout the
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Computer Inguiry proceedings. including functionality necessary for 1SPs to provide broadband-
based services (o consumers such as OSS and simlar capabihities. The defimuions are premsed
on the principle that access 15 only viable 1f 1t can be used cfficiently. The defimtion of “high-
speed network™ tracks the defimuon previously adopted by the FCC. See Inquiry Concerning
the Deployment of Advanced Teleconununicanons Capabilines, Third Report, 17 FCC Red.
2844,9 7 (2002) (As it has donc i prior reports on advanced services, FCC adopts “the term

‘high-speed’ 1o describe services with over 200 kpbs capability mn at [cast one direction™).

I1. NEW SECTION 1.737 - ENFORCEMENT

Proposed New Rule For Enforcement of 1SP Access Rule — § 1.737

§1 737 ISP Complamts Regarding Rule Section 64 702(c)
(a) Where a complamnt alleges a violation of FCC Rule Section 64.702(c), the following

addinonal procedures shall also apph

(1) Inus Answer, the Defendant shall state clearly and precisely all
mformation 1n us possession, i luding data comptlanons (including records of OSS
configuranons, order processes. data on specific orders or mamtenance records, high-
speed netvork iransmission senices and capabilies deployment, etc ), and produce and
serve on Complamant and the FCC all such information, mcluding copies of all
contracts or arvangements for hgh-speed network transnission services and capabilities,
that mav be relevani 1o the alleged violation of FCC Rule § 64 702(c)

(2) If'the BOC has not maintaimed vecords or other data for the Bureau 1o
resohve fully the alleged violation of FCC Rule § 64 702(c) or if 1t otherwise fails to
produce such daia i us Answer, then there shall be a rebuttable presumption in the case
that the Complamant has esiablished the alleged violanion of FCC Rule § 64 702(c).
Complamant may reguest b monon filed within 10 days after the BOC’s Answer an
order that such a rebuniable presumprion exists in the case, the Bureau shall issue an
order granning or denyving sucli motion within 10 days after the nme for filing of the
BOC '« opposition to the complamant’s motion

(b) Aficr the 13-day 1esponse period has elapsed under FCC Rule §64.702(c)(3), the ISP
mav file a complami with the FCC concerning the BOC's complance with 1is “new service”

obhgations

(c) Except if a complamnt alleging a vielanon of FCC Rule § 64.702(c) is accepled for
handling on the Accelerared Docket. the Commission shall 1ssue a wriiten order resohving any
complamt alleging a violanon of FCC Rule § 64 702(c) within 180 calendar davs from when
such complami 1s accepted jor filing
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Explanation of § 1.737:
The proposed rule would facilitate sigmficant streamhining of the various Title 11

Compuier 11 and Computer 111 obligations. as explaiced above, by providing ISPs with effective
enforcement i complamt actions when significant BOC nisconduct has occurred. As a Title II-
based rule. Sechion 208 and cxasting FCC and judicial precedent would remain relevant to
deternime what 1s just. teasonable and/or nondiscrimimatory under the Comumunications Act

The proposed rule reflects the {act that duc to ISP reltance upon the BOCs, the BOC
controls much of the information relevant to a fair and accurate determination of whether a rule
violatton has occurred  Jt1s the BOC that controls the OSS systems, mamtcnance records,
configutations of systems, and access to the transmission components and capablities, as well as
the abilny 10 modify those things for its benefit. Typically, the ISP does not have access 1o this
mformation. espectally in cases where discniminatory practices are alleged To address this
disparity, vanous Computer Jrnguiry obhgations imposed several reporting and certification
obligiations 10 ensure nondiscnmination and transparency by the BOC - The proposed
deregulatory approach. however, chiminates for wireline broadband scrvices BOC reporting and
similar obhigayons  Instead. 10 ensure the effecuve admmistranon of justice, the protection of the
nublic miciest. and 10 avoid the potential for pre-htigation evidence destruction, the BOC 1s held
respen=ible for producing all necessary mformation o 1esolve any complaints that may arise. 11
the BOC cannot do ~o or has choscen 1ccord mamtenance or retenhon systems that are mnadequate
for the Commtssion 10 1esolve the dispute. then the burden 1s placed properly on the BOC to
demonsiate that no jule violation has occwred  This hinted shift of burden 15 consistent with
FCC and judicial precedent i cases where the defendant has failed 10 produce evidence within

s exclusive access or contiol that 15 necessary for adjudication of the dispute FCC rules and
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precedent are wholly consistent with this approach. Cf 47 CFR. § 64 1150(d). See also, In the
Matter of WorldCom, Inc , Order. DA 02-2569 (rel Oct 8, 2002), /n the Matter of
Implementation of the Telecommumicanons Act of 1996, Amendment of Rules Governing
Procedures to Be Followed When Formal Complaints Arve Filed Against Common Carriers,

Report and Order. 12 FCC Red 22497.% 278 (1997). In re Complaint of L Douglas Wilder and

Marshall Coleman Agamnst Station WRIC-TV Petersburg, Virgua, Further Discovery Order, 12
FCCRed 4111,927(1997) Indced. Part 42 of the Commussion’s rules rcquiring carriers to
retain certam records, 47 CF R § 42 1 er seq . “was established to ensurc the availability of
carrier records needed by this Comnussion to meet 1ts regulatory obligations ™ In the Matter of

Revision of Part 42, Report and Order. 60 R R 2d (P&F) 1529, 9 2 (1986)

In addition. because experience has shown that enforcement delay can effectively become
a demal of access 1n the rapidly moving broadband information services arcna, the rule would
requirc resolution of complaints within 180 days For the same reasons, 1t 15 assumed that the

Frforcement Buteau would make moice ficquent use of the accelerated docket process to resolve

cases of enforcement of the 1SP access rule

ENPARTL PRESINLIATION OF EARTHLING MO AN AOL TIMF WARNI R INC PAGE 12
CCDOCKT T NOs 02-32,95.20.68-10
AL 3 2003



SuMMARY OQF FCC’S CoMPUTER INQUIRY REQUIREMENTS

The following chart describes current, significant Computer Inquiry requirements, both procedural and substantive, designed to
promote information services competition as set forth in the FCC’s rules, policy and precedent. Each requirement and a detailed

description is set forth; citations are abbreviated for ease of reference although requirements have been discussed and enumerated 1n
many different FCC orders and court decisions spanning decades.

While grounded in Title II principles that have successfully fostered information services compention, Computer Inquiry precedent
has presented a challenge 1 interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in
interpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirements and have
somenmes created difficulties for the FCC and Information Service Providers (“ISPs”) in admiistration and enforcement

= Transport separated from content; ne content control

Requirement is grounded in Title II, Section 202, FCC’s resale requirements also
mandate that wireline common carners provide telecommunications services Lo ‘,
competitors (60 FCC 2d 261(1976), 83 FCC 2 167 (1980)) |
Common carriers may provide information services through 4 separate corporate i

77 FCC 2d 384, 475 (1980), 16 FCC Red 7418, 4 39
(2001),47 CFR § 64 702

I COMPUTER II Structural Separation Requirements (Applicable to fucilines-based common carners ulso otiering
information services)
Basic Requirement Description N - ]
1. Transmission service must be offered *  Fachhes-based common camers must offer to compennve ISPs underlying
separately from information service transmission capacity on the same ferms and conditions as to affiliated 1SPs |
i

\ entity
2 For BOCs, as domuinant carners, the = While BOCs can market telecommunications services with enhanced (mf‘rormuuon)
separate lransmmission service must be services, the telecommunications service compolient must be otlered sepatately to
offered via tanff competitive ISPs i
»  Terms must be tariffed and non-discrimmatory as between alfibated and ‘
77 FCC 2d 384, 475 (198U, 16 FUC Red 7418, 99 | competitive [SPs
42-44 (2001)

|

Terms of service are subject w pre-ellecuve regulatory review, including pricing, |
!

other terms ol service .
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I1.

COMPUTER IlI Comparably Efficient Interconnection (“CEI”) Equal Access Requirements (Applicable to the BOCs)

Basic Requirement

Description

—
|
\
|
i
|

1. Interface functionality » The BOC must make available standardized hardware/software interfaces to
support transmission, switching and signaling functions wdentical o those used by
104 FCC 2d 958, 1039 (1986), 14 FCC Red the BOCs’ ISPs
4289,4298 (1999) » Ensures competitive ISPs know what interfaces are necessary to connect 10 the
BOC network
2 Unbundhng of basic services » The BOC must offer basic transmussion service separately from the information
service under tanff (¢ e., same as Computer /1 rule above)
104 FCC 2d 958, 1036, 1040 (1986), 14 FCCRed  [»  Also, basic service features of transmission service used by carrier’s ISP must be
4289, 4298 (1999) also be offered separately and pursuant to tantf !
* Ensures that an ISP can purchase the underlying elecommunications services ‘
3. Resale of basic services »  Same as Computer I/ rule
= Designed to prevent improper cost-shifting and anticompetitive pricing n
104 FCC 2d 958, 1040 (1986), 14 FCC Red 4289, unregulated markets as well as that BOC and non-BOC ISPs pay the same amounts
4298 (1999) fortl derl BOC telecommu tions services
or the underlying ele unica servic
4  Technical charucieristics = Techmcal charactenstics (including bandwidth, it rates, bit error raies, Hé_hn? o
distortions and reliability 1ssues such as mean tume between fatlures, etc ) of
104 FCC 2d 938, 1030, 1041 (1986), 14 FCC Rud lransnussion service must be equal for alt 1SPs
4259, 4298 (1999) = Ensures that compentive 1SPs recerve tetecommunications services equal i quality
10 those which the BOCS™ customers receive '
5. lInstallation, maintenance and repair .

104 FCC 2d 958, 1041 (1980), 14 FCC Red 428Y,
4298 (1999)

Time periods for tnstallation, maintenance and repair carmier’s ISP und other 1SPs
musl be the same

Ensures that competitive [SPs can ofter their customers support services equal in !
quahity as BOC customers 1eceive :

EX PARIE PRESENTATION UF EARITHLINK, MClL AND AOLTIMEF WARNER, CC DOCKF I NOS 02-33, 95-20, 98-10
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Basic Requirement Description T

6. End- user access "

104 FCC 2d 958, 1041 (1986), 14 FCC  Red
4289, 4298 (1999)

End -users of competing ISPs can use same basic services and features as are
available to end users of carmer’s ISP, including equal opportunities 1o access basic
facilities through derived channels, abbreviated dialing or signaling to access
enhanced features, etc.

Ensures that competitive ISPs’ customers will have the same access as BOC

customers to special network features offered in conjunction with information
services

7. CEl availability -

104 FCC 2d 958, 1041 (1986), 14 FCC Red 4289,

The BOC CEI offering must be fully operational and available to competing 1SPs
on the day that carner’s ISP uses it, and camer must offer CEl services prior to
that date for purposes of 1SP testing and resolution of problems, allowiny

104 FCC 2d 958, 1036, 1042 (1986}, 14 FCC Red
4289, 4299 (1999)

4299 (1999) opportunity to develop, test and resolve any technical 1ssues
*  Ensures that non-BOC ISP 15 not put at a compennve disadvamuage by « BOC
mitiating service before the BOC makes mterconnection available to the
competitive ISP
8. Mimmzation of transport costs .

Carrers must make “good fuith” and nondiscrimmatory efforts to nunimmize the
ISP’s costs of transport between carrier and ISP offices, including demonstrating
what steps they will take to reduce transport costs for competitors

Ensures that BOCs cannot require competitive 1SPs to purchase unnecessartly
expensive methods of interconnection with the BOC

9. Recipients of CEL; Availabthty to All s
Interested ISPs

‘.
!
104 FCC 2d 958, 1042 (19%6), 14 FCC Red 4289,
4299 (1999)

Carners may not restrict the avatlability of CEI services to any class of customers
or competifors

Ensures that BOCs do not engage i anticompelinve teaming with one compentive
ISP and against others

Ex Pakll PRESENTATION OF BarTHLINK, MCL AN AOLTIME WakNFR, CC Docke 1 Nos 02-33,93-20 9%-19
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COMPUTER Ill CEl Procedural Requirements (Applicable to the BOCs)

Basic Requirement

Description

1.

Web Posting of CEI plans

14 FCC Red 4289, 4297 (1999)

Provides wntten explanation of comphance with CEI and the telecommunications
services used by BOC-affihated ISPs; provides information to compentive 1SPs
regarding their interconnection rights, options and methods

Single document aids wthty of information and provides benefits over reliance
solely on tanffs

V.

COMPUTER 111 Open Network Architecture (“ONA™) Requirements (Applicable 1o the BOCs)

Basic Requirement

Description

b

BOC must unbundle elements of its
network, regardless of whether used by its
affiliated ISP, m an ONA Plan

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC
Red 3035 (1987), 3 FCC Red 1150 (1988), 4 FCC
Red 1 (1988)

Offers ISPs access to parts of BOC network that would be otherwise unaviluble |
ONA plans are designed to offer flexible approach that can ensure services can be
deployed as circumstances change

ONA features should also include OSS, and other features that are enther used by
the carmer’s ISP or would be useful to ISPs

ONA 1s “technology-neutral” pohicy not prescripuon of a particular network
architecture

\

BOC must offer ONA elements (Bastc
Service Elements (*BSEs™), Basic Serving
Arrangements (“BSAs”), Complementary
Network Services (““CNSs™), Ancillary
Network Services ("ANSs”}) under tan{f
and carrier ISP can only purchase elements
under tari ff

104 FCC 2d 958, 1064 (1986), 2 FCC Red 3035
(1987), 3 FCC Red 1150 {1988), 4 FCC Red 1
(1988), 5 FCC Red 3084, 3087 (1990)

L

Requires BOC to offer ONA services on “equal access”™ and nondiscrimnatory

basis and subject to regulatory (federal or state) junsdicuion and review ‘~
BSAs are fundamental wnfted switching and transport services that allow 1SPs 1o |
communicate with their end-user customers through the BOC network |
BSEs are optional unbundled features that an ISP may require or find useful, also |
defined as bwlding blocks ISPs need to provide service

CNS are opuional unbundled basic service features that an end-user may obtan
from a carrer to access or receive an enhanced service

ANSs are other features that BOCs may claim arc outside of ONA but that are
useful 1o ISPs

OSS capabilities (service order entry and status, trouble reporting and status,

diagnostics, monitoring, testing, network conliguration and wraffic dita collection)
should be classified as ONA scrvices

Ex Par1k PRESENTA TION OF EarIHLINK, MCE AND AOLTIME WARNER, CC DOCKE Nos 02-33, 9320, Y8-1U
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Basic Requirement

Description

3.

BOC must have procedures for
nondiscriminatory installation and
maintenance of ONA services, including

0SS

104 FCC 2d 958, 1066 (1986); 6 FCC Rcd 7646,
7667 (1991), 11 FCC Red 1388,1398-1399, 1427-
1428 (1995}, 13 FCC Red 6040, 6099 (1998)

BOC must have procedures to ensure that installanon and mamtenance of ONA
services is nondiscrininatory, requests (including trouble tickets) are taken on
first-come- first-served basis, and that standard intervals for routine nstallations
are made public.

If required, letters of authorization prior to initiation of CNS service may not be
discriminatory

Resale restnctions may not be discniminatory

OSS may not be discniminatory and BOCs must discuss therr ability 1o offer such
services in the future

V.

COMPUTER HI ONA Procedural Requirements { Applicable 10 the BOCs)

Basic Requirement

Description S

L.

BOC must file and mamtain ONA plan at
FCC

104 FCC 2d 958, 1064,1067 (1986)

Requires regulatory review and approval of BOC proposed ONA plan n order 1o
relieve BOC of requirement to file a CEL Plan for each enhanced service that 1t
offers.

BOC must provide 90-day notice and
obtain FCC approval prior to ONA plan
amendment

104 FCC 2d 958, 1068 (1986), 13 FCC Red 6040
6086 (19958)

The 90-day time period 1s necessary to permit ISPs to develop new offertngs on a
competitive basts since without the CET Plan, ISPs will not have speeific notice
that a carner 1s offering a new enhanced service.

Iox PARTE PRESENTALION OF EARTHLINK, MCL aND AOL Limvi, WarNER, CO DOCKE T NOs 02-33,95.20 95-10

BOCs must specify procedures for [SPs (o |
request and receive new ONA services
(120-day process}), BOCs must honor ISP
requests for NIIF technical assistance 1o
evaluate feasibility of new ONA service

104 FCC 2d 958, 1066 (1980}, 4 FCC Red |, 4] 397

(1988), 5 FCC Red 3084, 2091 (1990}, 6 FCC Red
7646, 7654 (1991), 12 FCC Red 6040, $483-84
(1998)

BOCs must provide new elements o 1SPs 11 1SP can show (1) market demand, (2)
technical and cost feasibihity, and {3) utlity to [SPs The BOC must describe in
detail the enitena that 1t will use in determining when an ISP inquiry consntutes a
complete request for a new ONA service and provide an evuluation of whether it
will provide the service or the specific reasons for not offering a given service I
an ISP finds the BOC response unsausfuctory, it may seek redress from the FCC
by filing a petition for declaratory ruling

!
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Basic Requirement

Description o

4. BOCs required to file annual ONA report

6 FCC Rcd 7646, 7649-7650 (1991)

Report should contain: deployment schedules for ONA for ONA services und
disposition of new ONA service requests and requests previously deemed
technologically infeasible; SS7, Intelligent Network (IN), and LSDN deployment
information, new ONA services available via S587, IN and ISDN; progress at NIIF
on long-term uniformity 1ssues; progress on providing ISPs with BNA, calling
number ID and call detail services; progress on developmg OSS und ISP access to
OSS; list of BSEs used by BOC’s ISP, unbundling of new technologies

5. BOCs required to provide Semi-Annual
ONA report

6 FCC Red 7646, 7650 (1991)

Report should contain consolidated matrix of ONA services m federal and state
tanifts; ONA Services User Guide; updated infonmation on 18 categonies of

network capabihities requested by ISPs and how they were addressed, wire cenicr
deployment information

6. BOCs required to file Quarterly
Nondiscrimination Reports

104 FCC 2d 958, 1055-1056, 1066 (1986)

Report compares tmeliness of installation and mamtenance of categories ol ONA
services 10 BOC ISP with that of a samplmg of all customers. Report must include
total orders, total and percent due date missed, and average intervals

7. BOCs required to file an Annual affidavit

3 FCC Red 1150, 1161, 0 154 (1998)

If BOC affidavit demonstrates that ot lacks abihity to discrimunate in instatlanon or
maintenance, then 1t may hle Quarterly Nondiscrimination Report

ExX PARIL PRISLNIATION Ol EARTHLINK, MCl aNp AOLTIME WARNER, CC DOCKEI Nus 02-33, 93-20, 9&-10
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